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Case

F.No.  :  GAPPL/ADC/GSTP/320/2021-APPEAL

M/s.  Torrent  Pharmaceuticals  Limited, Torrent House,  Off

hram  Road,  Ahmedabad  -  380  009  (hereinafter  referred  as  `appezzant')

s   filed   the   present   appeal   against   Order   No.   CGST/A'bad   North/Div.

I/GST/DC/04/2020-21     dated     26.10.2020     (hereinafter     referred     as

pugned  order')  passed  by  the  Deputy  Commissioner,  CGST,  Division  -

I,  Ahmedabad  North  (hereinafter referred  as  `cic!jttczt.cat].ng ou€hority').

i).                The    `appe!Zcmt'   is    holding    GST    Registration    having    GSTIN

.24AAACT5456A3ZP  has  filed  the  present  appeal  on   25,01.2021  The

Abpe,,ant

uLder -

has  mentioned  the  statement  of  facts  in  the  appeal  memo  as

-    the `appellcut'  was  registered as  input  Seruiee  Distrtoutor  (ISD) under

the   Service   Tax   Low   under  the   proijisions   Of  Finance   Act,   1994.

Thereafter,   u].e.f.   01.07.2017   under   GST   regine   the   appeuat   is

registered  as  ISD under Sectj.on 24  (vin)  Of the  CGST Act,  2017 having

redistratian No. 24AAACT5456A3ZP.

Specifec transitior.al  provisions  ujere  mcrde  under  the  CGST Act,  2017

ulhich  allowed  the  taxpayers  to  carry  foru)ard  the  urtuttlined  eredifs
ava!ilcLble  to  the  taxpayer under the previous  taxation regine  i;nto  the
GST regime under the credit ledgers.

Srfecifically,  Sechon  140  Of the  CGST  Act,  2017,  ujhieh provides  the

owng forujard Of erstwhile credits into the GST regine. Vide Notifieation
Ncl.10/2017-Cervtral TCLx dated  28.06.2017,  Rule  117  was  irctroduced

in+o the CGST Rules, 2017.  Rule  117 provided that for a person to oucdi

the  benefits  Of Secti,on  140  Of the  CGST Act,  a person would  have  to

sL`bm,it an electrorric declaration namely fiorm GST TRAN- 1 .
-    Jwl  the  onset  Of  the  GST  Regine  on  01.07.2017,  the  Appelland  rnd

aow"ulated   credit   amounting   to   Rs.24,81,124/-   under   their   ISD
rapistration which was due to be distributed to i.he various units Of the
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Checkecl all the proi]isiorrs, rLotifications,  clarifications and circulars for

trarLsfer Of accurTulated ISD Credit,  but none Of them meritioned about

cng  bar  on  transfier  Of  ISD  Credi  through  TRAN-1  to  the  Blectronie

Credit Ledger into the  GST Regine.  Hence,  the  appetlaut proceeded to
transfer the  ISD  Credi to  the  tune  Of Rs.24,81,124/-to  its  Electronic

Credit Ledger, th.rough the TRAN-1  on 27.10.2017.
-    Af`ter  transferring  the  ISD  credit  i.ruto  the  Elecfrorho  Cred.it  Ledger,  the

appelidnd  hcowe  disthouted  the  ISD  oredi  in  books  Of  accounts  in
comphance  ujith  ISD  Low  but  they  are  unable  to  uploed  distribution

inuoiee  in  GSTR~6.  Accordingly,  the  appeuant  has  irrformed  the  said

problem to jurisdictional officer vide 1.etter dctted  05.10.2018.  However,
the   depcutmeut   vide   letter   dated   22.10.2018   dervied   the   endre

transtiioral   credi   cawied   forujard   by   the   Appellant   under   ISD
registratiorL. The appelidnt has replied vide letter dated 19.11.2018.

-    A Shoul Cause Noti,ce issued to the appeuan± on  14.07.2020, proposing

as  to  u]ky   ``ISD   Credi  balance   Of  Rs.24,81,124/-wrongly   carried

fotwcnd cLs trcmsifional creou should not be demcmded/ recovered under
Section  73(1)  Of the  CGST Act  rec.d  with Rijle  121  Of the  CGST  Rules

along  u]ith interest u/s  50(3)  and  penarty  u/s  125  Of the  CGS'T Act,

2017.

-    AEpetlant   has   ftled   detailed   reply   to   the   SCN   Vide   letter   dated

21.09.2020 along with requisite documents in which the appetland inter

alta  derried  all  the  charges  leveled  against  them.  The  appellant  has

attended the personal hearing on 09.10.2020.

The  adjudicadrg   authorty   has   confr:rTned  the  demcnd  along   with
i"erest and perratry vide impugned order orL the fououjing grounds :

o   ISD neither has any liabitrty  Of its own rLor credits and therefore
rro  ledgers  as  wetl.  When  an  ISD  does  not have  any  el,ectrorric

credi  ledger  Of  its  owrL  then  it  is  not  possible  for  it  to  carry

foru)and anu cTedi 03ara 24 of 010)
o    Sechon  140(5)  cnd  140(7)  Of the  CGST  Act  does  rrot tan  about

transition  Of  undistributed  credit  lying  uiith  an  ISD  urLder  the
erstwtule service ta)c low. '`Para 24 of 010)

o   TRAN-1   does   not   contain   crny   table   or   col.umrL  to   transition

undistrtouted cTedi lying with arL ISD.  Fu:rther,  guidance note Of

CBIC cautions agcinst transidon Of ang kind Of arean by reading

poliey iriterution info the 1,cow.  (Para 24 Of 010)

o   It is not a case Of derrial Of substcmtive right due to techaie

herLce  case  Icons  referred  by  appellant  in  this  rega
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cLpplieable. The issue is of wrongful cowallmeut Of credit (Para 24 Of

010).

o   As per Section  16 Of CGST Act,  the  ITC claimed by  appeuand are

not erriitled to cm ISD therofore, the credit cwalled by them is also

not enittled to them. (Para 25 of 010).

o    Since,  the  SCN  has  not  been  issued  to  tire  ISD  for  demand  Of

credit  that  has  been  distributed  by  the  ISD.  The  demand  is for
credit that was lying undistributed in the balance  Of the  ISD on

appointed  date  cnd  the  Appetlarit  are  the  recipient  Of  such
wrongfully  transitioned  credit.  There is  no  other recipierit  Of the

credit.   Thus,  the  demand  hcLs  been  corTectky  made  for  credit

availed bg the Appetlant (,°ara 27 Of 010).

a   Since the demand is for urid;istributed and uulowfuuy tra:rrsidoned
eredi the judgements and Board Circular quoted by i:he Apperrdut
are rrot releuanl to the case (Para 27 Of 010).

o   since,  the  circular  No.122/41/2019  states  that  DIN  would  be           o
used for search, authorization, suTrmons, arTest memo, irrspection
rrotices and letters issued in the course Of any enquiry, howeuer,
the inpugned show  cause  rrotice  does  not fall u)ithin the  above
definidon. (Para 28 of 010).

2(ii).             Being   aggrieved   with   the   !mpttgnec!  order  the   aj?pe!!arit   has

preferred  present appeal  on  the following  grounds  of appeal  :
-    Iap Credit Of Rs.24,81,124/-has been righifutlg  aval,led under Service

Talc Lcows and which has rLeither been refuted bg the Depcutment in the
SON rtor has been refuted in the impugned order. Availed the credit on
valid inuoiees and it has rLct been challenged by department in c.ng form

ot manner.
-     Reflerred Seedon 140(1),140(5) &  140(7) of the CGST Act, 2017.

-    On  conjoint  reading  Of  Section  140(1),   140(5)  reed  with  140(7)  of the

CGS'I` Act,  2017 it is clear that every registered person shall be ert±itled

to take,  in his electronic credit ledger,  cmouut Of Cerwat Credit carried

foru)and in the last return famished existing low. Since the appeuut are
a registered person under the CGST Low,  hence the  appellcut i.e.  ISD
trfut shau be eitg{ble to ca:ray forwc.rd the credit amount in the Electronic

Credit Ledger.

There  is  rto  bar expressly  or  inpitckly  in the  act  or  rules  made  there

under u]ith respect to the tran`-for Of ISD credit trurough TRAN~ 1  irito the
alectrowic credit ledger.

-    Referred  case  Of  Kunhaganmed  V. State  Of  Kerala  2001   (129)  BIT

11(SC).  Sane is squarely  applicable to the preserit case,
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obstcrrL±e  clause present in  Section  140(7)  of the  CGST Act,  override all

other proi]isions  Of the  CGST Act,  and therefore ISD credit lying in the

electrorvic eredit ledger Of the appelland are righifutky ouallable.
-    Rofen-ed para 24 Of impugrLed order, u)herein it is held that present ccrse

is  1'rot  Of  derndl  Of  substaritive  right  but  wrongful  availment  Of  credit

u]hich  in  itself  a  coutradietory  statement  in  as  much  as  the  credit
auatlable  with  the  appetlanl  are  righiful  credit  and  not  allowing  the
appeuarLt to carry fora)ard rightful oredi uJithout ouny outhoritg Of law is
in itself de"inl Of substantive right.

-    As    regards    to    technical   iregularities/glitches,    roferred   ccrse    Of

Coritj,neutal Irrdia Put. Lid. and another V/ s. UOI [2018-TIOL-04-HC-ALL-

GS'I`],  M/s.  Abicor  and  Binzel Techaoweld  Put.  Lid.  V/s.  The  Union Of

India and ArLT.  (2018-TIOL-05-HC-MUM-GST).

-    F`urther,  referred cci,se Of Couector Of Cervtral Excise,  Pure V/s.  Dad Ichi

Kctrharia I,±d.  [1999  (112)  EI,I  353  SC],  Bhara±  Heouy  Electriccds  I,id.

V/ s. Com"isstoner Of CGST cmd CE 2020-VIL-402-CBSTAT-DEL-CB.
-    As  regcnds  to  rron  appliecLbiitty  Of Section  16  Of CGST roferred  Secfron

14:0(7) of the CGST Act.
-    Appeuand has f urther ref erred fohowing case lcous :

a    UOI V/s. Sririnlasan reported in 2012 (281) BIT 03 SC

o    IrTtematiorral  Coi'rsullaruts   cnd  Technocrats   Put.   Ltd.   V/s.   UOI

reported at 2013  (29)  STR 9  (Del.) Offt:rmed, bg  Supreme Court as

reported at 2018 (10) GSTL 401  (SC).

o    Kunj Behcin Lad Btutril V/ s. State Of HP -2000 (1) SCR 1054
-    RoferTed  Section  73  (1)  Of the  CGST Act,  2017.  Demcmd under  Section

73(1)  sh.al  be  issued  to  the  person  ijjho  has  u]rongly  aucirled  and

utdized credit.  Hou)ever, the ISD ur[it neither ouail any credit rLor utilize

cm!q!  credit.  The ISD units  are  simply taking  credit and distrtouting the
same to the concerned urit±s.  in tlds regard roferTed ccrse of Mcthindra
arid Mahindra Ltd. Vs. CST, Mumbal ~ 2017 TIOL 2364 CESTAT -MUM.

Anpetlcut i,s Of considered view that the demc"1 rcdsed on the appeuan±
being  arL  ISD  is  not  sustcinable  in low.  A1.so  referred  case.Of Kansai

Nerolac Palrits Lid.  Vs.  Commissioner Of GST,  Mumbal Ceritral 2018  (5)

TMI 673.
-     GuidarLce Note on CGST trcmsitic,rLal credit is wrongly irrierpreted by the

adjudicating  cuthoritg.  Impugned  order trauetled  beyond  the  scope  of
SCN which is Trot permissible. Roferred case laws -

o    R R Pciruts Put. Ltd. Vs.  GCE Murnbal -2016 (3) TMI 950

o    Gujara± Forging I,1d. Vs. GCE, Rajhot -2014 (36) STR 677

a    DHL Logistics Put. I,id. Vs. CST, Mumbdrl -2014 (36)
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a    Saci Attied Proclucts Ltd. Vs. CCB, Meerut -2005 (183) EI,I 225

a    CCL Products  (India)  Ltd.  Vs.  CESTAT,  Chermal -2015  (316) ELT    `

625 (Mad.)

o    Kandaxp Dtlipbhai Dholakia Vs. UOI 2014 (307) EI,I 484 (Guj.)

SCN was not uploaded on the GST Portal cLs specified under Rule  142 Of

t:he CGST Rules, 2017 and does rtot coritain DIN No. as specifed under

Circular No.122/41/2019 dated 05.11.2019.

No interest could be levied as tax itseif is not payable.  Roferred case Of

Pratibha Processors  Vs.  UOI -  1996  (88)  BLT  12  (SC),. CorrLmisstoner Of

Chastoms, Chermal Vs. Jeyathi Krishaa a Co. -2000 (119) EI,I 4 (SC).
-    Appetlanf  is  not  tiable  to  pa.y  amount  Of  credit  carried  foru)ard  as

transitional  credit.   Hence,   rto  question  Of  imposing   penalrty   on  the

appetland. Roferred case lcows -

o    Coolcrde Beverages I,inited -2004 (172) ELT 451  (Au.)

o    Tanil   Naclu   Housing   Bocnd   Vs.   Collector   Of  Central   Excise,

Medras -1994 (74) ELT 9 (SC)

a    DCW Lid. Vs. Asst.  Collector Of Central Excise -1996 (88) BIjT 31

(Mad.).
-    There is rLo fraud,  suppression or ujmfu:1 mis-statemerit  on part  Of the

Appellant  so  as  to  detract penalrty  under  Section  125  Of tire  CGST Act,

20'17.  Therofore,  on  merits  Of  the  mcitter  inposidon  Of  penarty  cmd

demand Of interest is Trot sustainable.
-    Re!specrf utly prayed-

a   Set aside the impugned order cmd allow the  appeal in full with
consequeritial rekef to the appellant

o   Grant a persorwl heart:nguo  u::::suurc;:tv;:::;;;:i:i;.=r orders as may be deemedf a and proper        .

in the fdets and circlrmstances Of the case.

rson I  Hearin

S.                      Personal  Hearing  in  the  matter  was  through  virtual  mode  held
I

Pn   11.12.2021.   Shri  Jigar  Shah  appeared  on  behalf  of  the  `Aj.pezzcirit'  as

authorized   representative.   During   P.H.   he   has  stated   that   he  wants  to

fubmit  Some   additional   details.   He   was   given   5   working   days   for   the
ame'

Accordingly,    the    `Appezzcznt'    has    submitted    the    additional
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-    I+ovisi,ons of Rule 24 carmof be interpreted in the rnarmer relied upon by

depcutmeut as the sctme u)ould override the provisions of Sechon 140(7)

Of the CGST Act.
-    From the bare reading Of Rule 24 read u)ith Section 139 of the CGST Act,

i,i is eijiderit that both the provisions rel.ate to wigration Of registration Of

existing  taxpcayer from erstwhile  Service  Ta)¢/ Certral  Excise regime to

the currerit GST regime.  Neither Rule 24 rLor Sechon  139 deals u)ith the

tra:usidonal oredit or refurrd Of balance oredit eitgible to ta)c pcayer at the

time of iritroduction of GST i.e.  30.06.2017.  However,  ertire reitanee is

placed on Ri),le 24 and Sechon 139 in the SCN cmd impugned order.
-     Section 140(7) speciifecally dealt ujith credit auallable to ISD.

scussi n  and  Findin

4(i).               I  have  carefully  gone  through  the  facts  of  the  case  available

records,     submissions     made     by    the     `Appezzarit'    in     the     Appeal

morandum  as  well  as  additional  submission  given  on  19.01.2022.

At  the   outset,   I  find   that  in   the   I.mpLtgned  orider  transitional

credit of Rs.24,81,124/-taken  by  the  `Aj7pezzant' in  TRAN-1  was  denied  on

the  premlse that -(i)  `Appe!ZorLt' is  registered  as  an  ISD  under registrationtNt
AAACT5456ASD006  in  pre  GST  period   and  GSTIN  24AAACT5456A3ZP

in  post  GST  period   (ii)   From   a  simple   reading  of  Rule  24  of  the  CGST
I

Rliles  and   Section   139  of  the  CGST  Act  it  is  clear  that  an  ISD  was  not

alllowed  migration  to  GST  but  was  required  to  register  afresh  (iii)  As  per

GLlidance  Note  on  CGST  transitional  credit  issued  by  the  CBIC   "onzg  sttch

dpnuat credit can be takerL as credi Of CGST in the electronic credit ledger by

•            f rling  TRAN-1  f or  whieh  explich  legal  cuthority  exists  in  secfron  l40  Of the
aGsr  Act"   .   None   of  the   sub-section   of  Section   140   {Section   140(1),

140(5)  &  140(7)}  talks  about  transition  of  undistributed  credit  lying  with

:I
ISD   under   the   erstwhile   Service   Tax   law   (iv)   Under   GST,   an   ISD

ither  has  any  liability  of  its  own  nor  credits  and  therefore  no  ledger  as

ifHI[
When  an  ISD  does  not  have  an  electronic  credit  ledger  of  its  own

it  is  not  possible  for  it  to  carry  forward  any  credit  as  all  the  credit

wlhich  is  Carried  forward  by  any  unit  is  taken  in  its  electronic  credit  ledger

CL)   as'   mentioned   in   Section    140(1).    Hence,   an   ISD   unit   does   not

pear  eligible  for  availment  of  ITC  under  transitional  provisions  (v)  that

e  ISD  unit  registered  under  GST  is  not  eligible  for  ITC  under  Section  16

the   CGST   Act   as   they   are   not   ilsing   the   inputs   in   the   course   or

:herance  of their  business  nor can  they  use  the  ITC for the  payment of

ut  tax  as  provided  under  Section  49  (vi)  That  the  assess

they  were  able  to  carry  forward  the  credit  in  TRAN-1  a
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e  restriction  by  GSTR-6  on  its  distribution  was  a  technical  glitch.  It  is  not

case  of  denial  of  substantive  right  due  to  a  technical  glitch   but  it  is  a

se  of wrongful  availment of credit  by the  assessee.  Thus,  the judgments

ed    by    assessee    are    not    relevant    (vii)     Demand     is    relating    to

distributed   credit   lying   in   balance   of  the   ISD   and   that  was   unlawfully

nsitioned  by  the  ISD  without  any  legal  provision  allowing  the  same.  No

her  recipient  of  the  credit,  so  demand  has  been  correctly  made  under

ction  73  of the  CGST Act.

ii).              Regarding      contentious      issue      of     transitional      credit      of

.24,81,124/-,  first of all  I  refer to  provisions  of CGST Act,  2017  relating

subject case  which  is as  under  :

140  (1)  A  registered,  person,  other  tharL  a  person  opting  to  pay  ten

under  section  10,  shatl  be  entitled  to  take,  in  his  electronic  credit

ledger,  the  anound  of  CENVAT  credit  carried forujcnd  in  the  return

relating to the period ending ujitri  the day  inmediatelg preceding the

appointed  dag,  famished  bg  him  under  the  existing  lauj  in  such
mcmner as may be prescribed:
140  (5) A registered person  shall be  entitled to talce,  in his  electronic

oredit ledger,  credit Of eligible duties and taxes in respect Of inputs or

input services received on or after the appoirited day but the arty or
tor  in  respect   Of  which  has   been  paid  by   the   suppler  under
the  edsting  lau),  ujithin  such tin,Le  ancl  in  such  manner  as  mag  be

presch:bed,  subject to the condition that the inuoiee or any  other ctuty
or tax  paying  documert±  Of the  scree  was  recorded  in the  bocks  Of

accowl±  of  such  person  withirL  a  period  Of  thirty   days  from  de

appdrul:ed day ..
140 (7) Notwithstanding anytling to the contrary contcined in this Act,
the  input  talc  credit  on  account  Of any  services  received prior to  the

appclinted  day  bg  cm  Input  Service  Di,stributor  shall  be  etigtble  for
distribution  as  credit under this  Act,  within  such time  and  in  such
mc.rvher  as  may  be  prescribed,  even  if the  invoiees  relating  to  such

services cue received on or offer the appointed day.

d(iii).            As   per   above   statutory   provisions,   a    registered   person   is

allowed'to  take  amount  of Cenvat  credit  carried  forward  in  the  return  Viz.

ERl  and  ST3  returns  relating  to  the  month  of June  2017  in  their electronic

Credit  ledger for which  the  registered  person  is  required  to  file  Form  GSTR

IRAN-1  in  terms  of  Rule  117  of the  CGST  Rules,  2017.  I  find  that  Section

of the  CGST Act,  which  allows  various  types  of credit  for transition  in
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:nf::saav§ap':::nt°fcredlt.Therefore,Idonotlntendtoprovideanyre|ief

Accordingly,   I   reject   the   appeal   filed   by   the   appellant   and

upheld  the  order passed  by the  adjudicating  authority.

51   3Tflrfu am al rfu Its 3Ttha ZFT ffro 3qrfe ass a fin aTaT ¥i

terms.

s.  Torrerit  Pharmaceuticals  Limited,
rrent House,  Off Ashram  Road,
medabad - 380 009

Date : I o .02.2022

The  Principal  Chief Commissioner of Central  Tax,  Ahmedabad  Zone.
The  Commissioner,  CGST & C.  Ex.,  App3als,  Ahmedabad.
The  Commissioner,  CGST & C.  Ex.,  Ahmedabad-North.
The  Deputy/Assistant  Commissioner,  CGST & C.  Ex,  Division-VII,  Ahmedabad
North.
The  Additional  Commissioner,  Central  Tax  (System),  Ahmedabad  North.
Guard  File.
P.A.   File


